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IN THE

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

KIERAN JAMES MAURIETTA,

Petitioner -Appellant,

vs.

STATE OF ARIZONA,

Respondent-Appellee,

NO. 21714

RESPONDENT-APPELLEE'S ANSWERING BRIEF

ON APPEAL FROM THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF ARIZONA





STATEMENT OF THE CASE

The Petitioner-Appellant, KIERAN JAMES MAURIETTA, was

arrested by the Pima County, Arizona, Sheriff 1 s Office on the

27th day of February, 1967, for the crime of Obtaining or Attempt-

ing to Obtain Money or Property by Means of False or Bogus

Check, a felony. On the 6th day of March, 1967, and on the 7th

day of March, 1967, preliminary hearings were had and the

justices of the peace found probable cause to believe that the

Petitioner-Appellant had committed the crimes with which he was

charged and the Petitioner -Appellant was held to answer to the

Superior Court of Arizona, in and for the County of Pima. He

was held to answer on two counts of "Bogus Checks" at the March

6, 1967, preliminary hearing and one count of "Bogus Checks"

at the March 7, 1967, preliminary hearing. On March 17, 1967,

an information charging the Petitioner-Appellant with three counts

of "Bogus Checks" was filed in the Superior Court of Arizona, in

and for the County of Pima.

The Petitioner-Appellant after his preliminary hearings and

prior to being committed to the State Mental Hospital at Phoenix,

Arizona on the 16th day of May, 1967, filed with the United States

District Court for the District of Arizona a document entitled:





"Petition for Removal of Criminal Cases from Superior Court of

Pima County into United States District Court, Tucson, Arizona,

under Title 28, U.S.C. A. , Sections 1443, 1446, 1447, 1448, 1449

and 1450. " The files of the Clerk of the Superior Court of Pima

County indicate that his Petition was filed with that court on March

24, 1967, at 3:58 P. M. ; a copy of said Petition is attached hereto.

The Honorable James A. Walsh, Judge of the District Court, by

Minute Entry dated the 14th day of March, 1967, denied Petitioner-

Appellant's Petition deeming it wholly without merit and denied

his petition to proceed in forma pauperis. A copy of the Minute

Entry is in this court's record. Petitioner-Appellant has appealed

to this Court asking that this Court "overrule" Judge Walsh's

denial and "reverse and remand the case" for a "full hearing" on

Petitioner-Appellant's "Removal Petition as a matter of right.

'
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SUMMARY OF ARGUMENT

The argument of the State of Arizona in opposition to the

argument of Petitioner-Appellant consists of two basic points:

1. The Petitioner-Appellant was never properly

before the United States District Court in that his petition

did not allege facts which would permit removal.

2. The Petitioner-Appellant was not hurt by the

proceedings in the United States District Court in that

if the court had not rejected his petition and had per-

mitted him to proceed in forma pauperis, the Petitioner-

Appellants allegations were not sufficient under the

Civil Rights Act to entitle him to removal
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removal under the Civil Rights Act.

The Act itself, in Section 1446 (a) provides in part:

"A defendant . . . desiring to remove any

. . . criminal prosecution from a state

court shall file in the district court of the

United States ... a verified petition con-
taining a short and plain statement of the

FACTS WHICH ENTITLE HIM TO REMOVAL
..." (Emphasis Supplied)

None of the FACTS which were alleged in the Appellant's petition,

assuming they are facts, entitle him to a removal under the Civil

Rights Act.

The Supreme Court of the United States said in the City of

Greenwood, Mississippi v. Peacock, 86 A S. Ct. 1800 (1966) 16

L ed 2d 944, 384 U.S. 808,

"Under 1443 (1), the vindication of the

defendant's federal rights is left to the

state courts except in the rare situations

where it can be clearly predicted by
reason of the operation of a pervasive
and explicit state or federal law that

these rights will inevitably be denied by
the very act of bringing the defendant to

trial in the state court. State of Georgia
v. Rachael, supra; Strander v. State of

West Virginia, 100 U.S. 303, 25 L ed 2d
664."

The Petitioner -Appellant has not alleged any facts or circumstances

which meet this test.

The Appellant argues that by his filing of a copy of his "Removal
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Petition" the removal was effected and that the Federal Court had

to remand him. He is probably referring to Subsection (e) of

Section 1446 which says:

"Promptly after the FILING OF SUCH
PETITION and bond the defendant or

defendants shall give written notice

thereof to all adverse parties and shall

file a copy of the petition with the clerk

of such State, court which shall effect

the removal and the State court shall

proceed no further unless and until the

case is remanded. " (Emphasis
Supplied)

Subsection (e) in referring to "such petition" is referring back

to Subsection (a) of Section 1446, to the "verified petition con-

taining . . . facts which entitle him ... to removal ... It

is the State of Arizona's position that there cannot be a removal

under Subsection (e) until there has been a compliance with Sub-

section (a). It follows that if there was no removal there need

be no remand.

If it were not true that there must be a proper allegation of

facts then the legislature would not have said that the defendant

"shall" file one. As was pointed out in the Peacock case (supra):

"... In the fiscal year 1963 there were
14 criminal removal cases of all kinds

in the entire nation; in fiscal 1964 there

were 43. The present case was decided
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by the Court of Appeals for the Fifth

Circuit on June 22, 1965, just before

the end of the fiscal year. In that year,

fiscal 1965, there were 1,079 criminal
removal cases in the Fifth Circuit

alone. But this phenomenal increase

is no more than a drop in the bucket
of what could reasonably be expected
in the future. For if the individual

petitioners should prevail in their

interpretation of § 1443 (1), then every
criminal case in every court of every
State -- on any charge from a five-

dollar misdemeanor to first-degree

murder -- would be removable to a

federal court upon a petition alleging

(1) that the defendant was being prose-
cuted because of his race and that he

was completely innocent of the charge
brought against him, or (2) that he

would be unable to obtain a fair trial

in the state court. On motion to remand,
the federal court would be required in

every case to hold a hearing, which would
amount to at least a preliminary trial of

the motivations of the state officers who
arrested and charged the defendant, of

the quality of the state court or judge
before whom the charges were filed,

and of the defendant's innocence or

guilt.
"

The court in using the foregoing language has pointed out a

very practical difficulty which would arise if the Petitioner-

Appellant's contentions are correct. That is, there would not

be enough Federal judges or courtrooms to have all the hearings

that would be necessary. The delay which this would obviously
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cause in the state court proceedings would be of tremendous pro-

portions and the idea of a speedy trial would be reposed in the

defendant only. If the defendant chose, he could automatically

get a delay by filing a petition in the federal court and the federal

courts would be overburdened with hearings on motions to remand.

No more basis for removal would need be alleged than the Petitioner-

Appellant has alleged in this case.

Referring to page one of Respondent-Appellee's Answering

Brief, the various bases for removal alleged in Petitioner -Appel-

lant ! s original petition have been enunciated. None of these

alleged "denials" refers to any "civil right" arising under a law

of the United States. Even assuming that the Honorable James A.

Walsh was in error in rejecting the Petitioner-Appellant's petition

and should have allowed him to proceed in forma pauperis, this

court should not remand the matter but should declare that the

Petitioner -Appellant has not been harmed because there are no

allegations of merit in his petition. As was said in Chestnut v.

People of State of New York, 370 F 2, page 1, (1966):

" # # * it is essential for removal
that the prosecution be '[ajgainst any
person who is denied or cannot en-

force [one of his civil rights] in the

courts of such state, ' and that the
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right must be one arising runder any

law providing for the equal civil rights

of citizens of the United States. !

(in order to remove a case under

Section 1443 (1).)
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CONCLUSION

Therefore, even if all the allegations of the Petitioner-Appel-

lants Petition for Removal are absolutely true, he has still not

alleged the denial of any civil right to which he is entitled under

any law of the United States.

The Minute Entry Order of the District Court should be

affirmed.

Respectfully submitted this 30th day of June, 1967.

WILLIAM J. SCHAFER III

Pima County Attorney
300 Transamerica Building

Tuc s Ctf*T—#T izona

STANLEAT L„ PATCHELL
Deputy County Attorney

AND

By V^xyU^vy °vOo
CLAGUE(&„ VAN SLYKE
Special Deputy County AttoMiey

ATTORNEYS FOR THE RESPONDENT-
APPELLEE
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APPENDIX

TITLE 28, U.S. C.

SECTION 1443 CIVIL RIGHTS CASES

Any of the following civil actions or criminal prosecutions,

commenced in a state court may be removed by the defendant to

the district court of the United States for the district and division

embracing the place wherein it is pending:

(1) Against any person who is denied or cannot

enforce in the courts of such state a right under any law

providing for the equal civil rights of citizens of the

United States, or of all persons within the jurisdiction

thereof;

(2) For any act under color of authority derived

from any law providing for equal rights, or for refusing

to do any act on the ground that it would be inconsistent

with such law.

SECTION 1446 PROCEDURAL FOR REMOVAL

(a) A defendant or defendants desiring to remove

any civil action or criminal prosecution from a state
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court shall file in the district court of the United States

for the district and division within which such action is

pending a verified petition containing a short and plain

statement of the facts which entitle him or them to

removal together with a copy of all process, plead-

ings and orders served upon him or them in such action.

(b) . . .

(c) The petition for removal of a criminal prose-

cution may be filed at any time before trial.

(d) . . .

(e) Promptly after the filing of such petition and

bond (referring to Subsection (d), the defendant or

defendants shall give written notice thereof to all

adverse parties and shall file a copy of the petition

with the clerk of such state court, which shall effect

the removal and the state court shall proceed no further

unless and until the case is remanded.

(f) If the defendant or defendants are in actual

custody on process issued by the state court, the district

court shall issue its writ of habeas corpus, and the

marshall shall thereupon take such defendant or

-11-





defendants into his custody and deliver a copy of the writ

to the clerk of such state court.
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(Copy of said Petition referred to in Respondent-Appellee's
Answering Brief on page two is attached herewith).

PETITION FOR REMOVAL OF CRIMINAL
CASES FROM SUPERIOR COURT OF PIMA
COUNTY INTO UNITED STATES DISTRICT
COURT, TUCSON, ARIZONA, UNDER TITLE
28, U.S. C , SECTIONS 1443, 1446, 1447,

1448, 1449 and 1450

-13-





To: 71,

•
-> u

t ur
' - A

j / > r I r\ O >«. •{.

^ .' £ / -

' larch

$»Z :

J 3 5

Ot'PU'f"

' ^'V'M X G , ,..,,, V J r

r

Ur. v ...

M;\

L> u

C»V»«/ £ asc .

a f

'

' ' >

I -,

.

sJ

' ]

/. i I

i V C ;.• :> > n c:

•J . , ,
.

* .

t *

"R
v •; a

» '•v. q
r>

,'r~'.H ft
i o \ ^ '

.
<\\ . ^.^b

"N

-v^_i< -V
•\

.s S V s"

-svi-" -'•»•-
. )

5
N

r\-.~XK~ \^ r\\^

o
~)





v^ /I I <.-
\ a \ c ^ :./ i5i i. - L o y F

UC: '" *\ , // r/ /. r na

*
i

r;o -

'

>

> 1 d . C r rr
I , I »1 I

•

j
- '.

L- ? it '"• '? ° rh j
.-. c w •.

.•

X *

V 5.

\

<
i

0,
.

n

rlA ! r

'»
?

I
^

i r^" j / r
. i

i-

\J r\ i

Y J M
-

|

*
)

O . — M" T »
.

-
;

.' .. ;

• . <

I • ;C /I/ "
-.

. ^/» » '*?'>.

A'i'erdr, J. HauneL
,
/^i^, ««!„

CT-rer -t-: r5 j U^ I !

Ja o p o^

e

s a-,- d .Sous

;

g a u i y s 'J o ;• n u p .,-, e ,, ni





TuCo

Iha-h he ]nas notf-FfeJ i\c. Clerk a-r

H*i" r^n.jhrizoha or +-ViT-j

' 9
J

'5 filed in i\,U CokxA . I

1 ci ci ion , anc :*_: so^a us
1 i]

5 a w I ;

TV/rtfo* /o -fj, e saTa' Clevfc oV s^J
JLI

i

1

.S 2 .\ |

bO'jf?

*'
•• ^n u o->

4 • I

* •<

•

s

J < 1 1 : n

L 11
•" n

• K"m . fr'/cJ

•55
I

esscQ

• > i :> '/ • j
j
"

• . i

u a h t \ e. d

^^TlOVn -P ot

I

S k' i,' *\
o

- •

I IT I I

(• [f\CkT , :
i : a .* • .•

:. \i

2,/W /^ Armgs this ( L° s ) ?el^

<?• 'Hot Ke ha 5 Wad vi o f t-ointi i

^•'J lie- Uy^c- lit- r /

a

f 15 o- If aa I

rJ in
1 1

*

•
•'

, ;r: : 3 j

.' 1

\\ If [

'

COV-.5-: mt-f ton s „ 1
;• j. .,.:. .,

/ • / *> r **

Cbt mt?r -* .\«n fl f 4*1^1% .1.-
. ,

:
;

-

.< r
; • ...

f . , .,

>
;

•

v .
• /

•• • i\ =^ -j'
<• ' Ti y /• c ^

1 • >

• .'J

5. r/ifl-i

r •' cJ"., I

V< I . n a

1 .

.

:
. ; ... I

r • )

' •'

! -o

1

! r
:

' -I
. . . ;

.

<
"

J^ A tA

1 :

1 j r ; ••

r '* ^ ^>i-i *cs !..:.,;,? :,:,

1 a -
,

" 1 • V '

1

III '. \

r>~\ • i





I •
\. I • I \

U • - "

'

>- c

\ C j-w .?r .\ , j-r l-iryin > \ •/ , >

\ -
\-\ \ V. CM '»

.M i\0 I

i

(

•

'•'

J

/•tie ?,8,U.S.C, fees. 'W , /*Wj »W, / '/
'.^ , / ;H .c.

IH-50. ?

S raTCvncMT &! r«cT

Ot#;
/ e*r« Mo v. £ f uia . an •.' vc' < ar

' r>

' '

* V
1

'
, \ '

,
- .

a --,••'•''
l-o Ai

l)

— i) ctr» i

f • o v

o y t a
i iU •''

-

l ^ 3 V

)

'/ li ? * y S c > - - ^* c ~ - /

i

L

p * '.-

(3

••/ :

«

7

r
• >«n tq ..

a

f
r r

»

7" C V

'

* C . "i*r i a »'• /•

.

•
.»

;• \

t

J

V

',
:
v

•» / ./"'

-

** a* -
-> u . ,•• •

1

. e

- « i

+

5'

\ \
• "T- \

1

I

I

« J
- »-.

a '

r * • • • ^ * * /

» .

I •

r •

.

•
. .

^U^gm^ 4-o "Pe+M-^
^ -'? ^ i ^ r *. i; ^

r.





' -r or rtc oyjfM a r
V

5 i\ *09 ^ Gorges 1 hSOi i

. • -

f

niajftfnvsftj^r M* hours P^ffon^ w-; /ir U c ,. lv, m

p/cr* '

I

e.'y insovnmi/mrciclo frowi d II rrlrovr •>>> >• u-
rn rvie sent uvnlciwK)

PelttiWr otM'nacI a Wrr/kw f,c,. lr
.J. n ! r" ... o.ic, reel* r

Jwii ice of ra.o ,'>:,:.•
.

sc.iz.urG wds e-ffcd
i Qnr

r ^ s i

f
1

I I II - <

/

/V3 " '• tow! acl

I
•

1

1

:\ it or na us

i

i j

J^ 7'A-i hmc a:-srnei$S- wevfi -v.- List j. n^.v.:.- •..
!

P

Sec ret it loner «, iane.t s 'oncU
f

a fries \w

'» :> r o I

s M;;cd o>\:i Ji • u,m$ u\\rtl>le k-i r ;*; .•

1 ! *
PI ri

J

^ J
!

2 7b'lOv fespetlTulIu > e»h M.r.-cK S4li and '!~U

\ \

r a snwf ill ^
I ' •'

; « ;
*

J
l i * /

n i.
\ i

^ • I
A

I ^-Q I
«• ! *>

I ^ i*

)

'{' i\ rfv v* '. > »* *i \> » •-. ,-i A i
• ! . -j ..'•'••> *• r''

' • v. ; I t \ ^ r i . . A l . i j
. A I (i I C t 1 » \'J i • »--

1

1-kr v of * ^
T * f- o »• o uorn^'j .> \ r.\ e j \ ,-.

^ repca-l JI >

eiac n « l
i

I o

i . >

J Y\

V> K5 4* \ C C J a CO O j v.") N \ i

v^ ;

- Qv/r





.
:. •..' ;T« a I

i u s Ut if ii • c ,
- ^.l/./idi/r ^.r I .> I

» a

^r i £ C -Por Cewrl R<? ,

' I

!

(' > \-o r J I ! (\ \ / -
"

r a f

)

; > Tl
tt 6 A a e k y\ o vj \ r a ci f A \'\\c ho 4- 1 c c Lu-I-

r i

r < -r y S tf c I e : \t t -a y\ <* r $ \r C ^ »i .
A

*> -p h '*
*

;i ^ & <" V '. U» a ; '

7* ••• phone '. ' ! ir,
I hcu> h

w
I

o

i\» r \ \ 1

1

J

u' '

a I o.-// T I 'P
-

Lour f\ - j>

I
I

°
i

<J ui' i esc 5 used

/iTi + ian^r of h

1/

i

• • t* » •

i 5

•4

Mi

I
I

)

U -f^» J^ yo h
i

,, t Vj, tj )Y

^ r

SIX 6)

•pr*i

r £w j ,«..,;

I

J u s r i
<"- ^ J <ac .• -j 3 - v. -J » . t o 4 o fc- v» /. / I , ,.

I /
w

r- - /.)0 l'
.' u/





r i s i-v v. • . 'ho

If

|

SS

/ •

/nv.o)i.i s.
" A

•

» •

L
. v* o c K t < u

'

6 i

V X* A ', (£ /, > •. » i { C I re

todir.M. . C W d

-}C \v. • ,. .

• • .

- Olyiao') U vt I pi/ O
I

t

C J •
Y\

Whtt -'

J r\ J

ID "

v

1 '
) ( ei'if io n •

'

« • -- '"' ^3 -H- !

!

'-•-'

!

/ 7T
f i / /*» si

\

i

r

JJ \Tt\

V £

r
J

i 6 •,

^

n -. i r.
»

% UT
W

'1 a* si ii;

Cowsf if gf| v\c< /idUi< k
'

r^ ?» ' c
/ /«» j

,•!
./ r. i u .

•





)
'

if /* i

5

v wn n tlidavi I roil ou./ J , J

; R«i"M»il) S.UiU,
Si. >>-v. "ex > *. ^V^^5^v^~n v- - "> ^ -y

* -^Sc

"p
1

/ •>

/ &T IT I Of\ C T p+ C C

Q |
M ( ! J I p 7 !

rYl c- } v>, i ( ^ '' J < '

f u C

C T fl.D. !?\J

/> * * r
L ov7i r<\ \ s s ! o n c x err o '* #

//o fa r Lj /" U o IIC

s^ --:- s «—> . » >





/ \K)C\ C ovivrii
t> /' hr* 6V* q 53

H f f I C! Cl V I f

ierc s \ J. I la uri r//d

/7/^° /

/7T/ I q mi *) toe\ n
r

g r i r s t u ] w $: \*j o V- n v P° '• Out.- .;.-

S 'I M S* > »•

A'V; •:..;,./, Qv ,

;
•

&,

,J
SU *.* $cn toca ^ cane/ /he i'awi^ 15 ^rvc

y

a«d c-ot;-,-..-.v .].„ .f.^ ;_,.... 1.

(V 4- a t a
I u p !

6

r 1

6 r
* • •

*

l-J tV «:. d .1 .' 11

PI 7 T ]\:\V;

-
1 „ * <-.

ire 5'

>w-~-v^
^̂

i'-.-N

*» V





/"
//./ ! C ovi ; '-' i fi r \ 7,0 }) \ / J

5 u V3 10 1 ew fi <rr.i { H l-l ' c) OVJT

KUron J. t1„„d(9l Mr,,-', Uj «W
</»/» Suo^n „»,„ oa ^| Worn G-J ,'."•• f

V. iT">ieS5, cud eAcr*, denotes
r J jciys Zie. tiu/c

(or Ut U.S. ^orsLlI „, aJ U/ C_ c :i
r ; ^ )£> r / a j I J

6 J
. or •..; .J

. »'« t&i'W.a'i ton T
J

- v * •
•

I ± r {
J r

' *
-

-* - • . 0:io TV* tfciu /;

i v/ ./ c ^} * Q j e p u r u S j, - r T -f -f Q -1 1)

IS

1 1\ + r r r , - • £7 '*

f
• i I Cj #\

C j
'

JoeVilTav u/i4Jio„ + avu

5 u fc >v. J f 5 ^ v * 5 d i J

h C p r t { c r £

3

Ml... ^ < . < . c

C? 7 / aM
/ /

n ' o '.' / ? i
• r

7? !

'"

/!Acs peer; iuk
^
s »

r

~Sk_26*.
J%.N ~> «. _ s \ -V

;: ;* i'-' 1 '- T

--i"^ o
.

. . • :
;

•
'

3 • '
'

'

V/ I T Vi t S 5 C $

'

3. •/
//.. J - .y

&

H. ' ovfj <L^'ili< )M?





I certify that, in connection with the preparation of this

brief, I have examined Rules 18, 19 and 39 of the United States

Court of Appeals for the Ninth Circuit, and that, in my opinion,

the foregoing brief is in full compliance with those rules.

PATCHELL
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